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SUPERIOR COURT
CIVIL ACTION
DOCKET NO. CV-

STATE OF MAINE
KENNEBEC, S S .

STATE OF MAINE,
Plaintiff
v.
CARL LAMANA, d/b/a
SENIOR CITIZENS' DIRECTORY
and ALCOHOL AND DRUG ABUSE
YEARBOOK,
Defendant

,)
)
)
)
)
)
)
)
)
)
)
)

COMPLAINT
(FOR PRELIMINARY AND PERMANENT
INJUNCTION AND FOR DUE
APPLICATION OF FUNDS
GIVEN TO PUBLIC CHARITIES)

INTRODUCTION
1.

This is an action under the Unfair Trade Practices

Act, 5 M.R.S.A. §§ 206-214 (1979 & Su p p . 1985), the Charitable
Solicitations Act, 9 M.R.S.A.

§§ 5001-5016 (1980 & Supp.

and the provision on Public Charities,

1985)

5 M.R.S.A. § 194 (1979),

to enjoin Defendant from engaging in unfair or deceptive acts
or practices in the solicitation of funds for any charitable
purpose and to enforce the due application of funds given for
such purposes.
PARTIES
2.

Plaintiff, State of Maine, a sovereign state, by and

through the Attorney General, commences this action under
5 M.R.S.A. §§ 206-214 (1979 & Supp. 1985), commonly known as
the Unfair Trade Practices Act, to protect the public by
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restraining Defendant from engaging in unfair and deceptive
trade practices,

and under 5 M.R.S.A. § 194 (1979) to protect

public charities.
3.

Defendant Carl Lamana resides at 156 Bancroft Court,

in the City of Portland, County of Cumberland,

State of Maine,

and has been engaged in the business of soliciting funds for
Carl Lamana, d/b/a "Senior Citizens' Directory" and Carl
Lamana, d/b/a "Alcohol and Drug Abuse Yearbook."
JURISDICTION AND VENUE
4.

This Court has jurisdiction over this action pursuant

to 5 M.R.S.A. § 209 (Supp. 1985), 4 M.R.S.A.

§ 105 (Supp.

1985)

and 9 M.R.S.A. § 5014 (Supp. 1985).
5.

Venue is properly laid in Kennebec County pursuant to

5 M.R.S.A. § 209 (Supp. 1985).
STATUTORY BACKGROUND
6.

The Charitable Solicitations Act, 9 M.R.S.A.

§§ 5001-5016 (1980 & Supp.

1985), regulates charitable

fundraising by requiring charitable organizations which intend
to solicit contributions in this State to register and file a
financial statement with the Commissioner of Business,
Professional & Occupational Regulation ("Commissioner").

The

Act further requires any person soliciting contributions to
disclose to prospective donors at the time of the solicitation
the estimated percentage of each dollar contributed which will
be expended for program services, fundraising,

a n d .management,
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when less than 70% of the amount contributed will be expended
for program services.
7.

9 M.R.S.A. § 5012 (1980).

A "charitable organization"

is defined as any person

which is or holds itself out'to be organized or operated for
any charitable purpose and which solicits,

accepts or obtains

contributions from the public for any charitable purpose.
9 M.R.S.A. § 5003(1)

(Supp. 1985).

"Charitable purpose" means

any charitable, benevolent, educational, philanthropic,
patriotic or eleemosynary purpose.
1985).

9 M.R.S.A. § 5003(2)

humane,
(Supp.

"Program services" means those activities directly

related to the stated charitable purpose of the charitable
organization and not related to fundraising or management.
9 M.R.S.A. § 5003(10-A)
8.

(1980).

Any violation of the Charitable Solicitations Act

constitutes a violation of the Maine Unfair Trade Practices
Act, 5 M.R.S.A. §§ 206-214 (1979 & Supp.

1985), 9 M.R.S.A.

§ 5014 (1980).
9.

Pursuant to 5 M.R.S.A.

§ 194 (1979),

the Attorney

General is authorized to enforce the due application of funds
given or appropriated to public charities and to prevent
breaches of trust in the administration of those funds.
FACTUAL BACKGROUND
10.

From approximately May,

1985 to approximately

September 1985, Defendant Carl Lamana d/b/a "Senior Citizens'
Directory" and "Alcohol and Drug Abuse Yearbook"

("Defendant")
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held himself out as an organization organized and operated for
a charitable purpose,

specifically,

the education of the public

through the publication of the "Senior Citizens’ Directory” and
"Alcohol and Drug Abuse Yearbook,"

and engaged in soliciting

contributions from the public by representing that
contributions would be applied to that purpose.
11.

At all times relevant to this Complaint, Defendant has

acted as a charitable organization.
12.

Defendant has not registered as a charitable

organization or filed a financial statement with the
Commissioner.
13.

Defendant and his agents have solicited prospective

donors for contributions by representing that the purpose of
the donation is the publication of a directory with information
intended to assist either the elderly or the victims of alcohol
and drug abuse.
14.

In soliciting contributions for the "Senior Citizens'

Directory" and "Alcohol and Drug Abuse Yearbook," Defendant and
his agents represented to certain prospective donors that they
had contributed to the "Senior Citizens Directory" or "Alcohol
and Drug Abuse Yearbook" in the past.
15.

The donors solicited by Defendant and his agents had

not, in fact, contributed to the "Senior Citizens' Directory"
or "Alcohol and Drug Abuse Yearbook" in the past.
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16.

In soliciting contributions for the "Senior Citizens'

Directory" and the "Alcohol and Drug Abuse Yearbook," Defendant
failed to disclose to prospective donors the percentage of each
dollar contributed which would be applied to program services,
management and fundraising, when less than 70% of the monies
raised was to be applied or was applied to program services.
17.

Defendant collected approximately $21,000 for the

"Senior Citizens' Directory" and "Alcohol and Drug Abuse
Yearbook" from several hundred donors prior to September 1,
1985.
18.

As of the date of this Complaint, Defendant has not

published either the "Senior Citizens' Directory" or the
"Alcohol and Drug Abuse Yearbook."
COUNT I
(Violation of the Charitable Solicitations Act)
19.

Plaintiff repeats,

realleges and incorporates herein

by reference paragraphs 1-18 of this Complaint.
20.

At all times relevant to this Complaint, Defendant has

held himself out as a charitable organization and has violated
the Charitable Solicitations Act,

9 M.R.S.A.

§§ 5001-5016 (1980

& Supp. 1985), including, but not limited to, the following:
a.

Defendant failed to register as a charitable

organization and to file a financial statement with the
Commissioner,

in violation of 9 M.R.S.A.

(1980 & Supp. 1985); and

§§ 5004, 5005
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b.

Defendant and his agents failed to disclose to

prospective donors the estimated percentage of each dollar
contributed which would be expended for program services,
fundraising,

and management, when less than 70% of the

monies raised was applied to program services,
Of 9 M.R.S.A.

20.

in violation

§ 5012 (1980).

Defendant's violations of the Charitable Solicitations

Act, 9 M.R.S.A. §§ 5001-5016 (1980 & Supp. 1985), also
constitute violations of the Unfair Trade Practices Act,
5 M.R.S.A. §§ 206-214 (1979 & Supp.
9 M.R.S.A. § 5013 (1980) .

1985), pursuant to

.
COUNT II

(Unfair and Deceptive Practices)
21.

Plaintiff repeats, realleges and incorporates herein

by reference paragraphs 1-17 of this Complaint.
22.

Defendant has engaged in unfair or deceptive acts or

practices in violation of 5 M.R.S.A.

§ 207 (1979), including,

but not limited to, the following:
a.

Defendant and his agents misrepresented to

prospective donors that they have contributed money to the
"Senior Citizens' Directory" and the "Alcohol and Drug
Abuse Yearbook" in the previous year, when, in fact, they
had not given such contributions; and
b.

Defendant failed to publish the "Senior Citizens'

Directory" or "Alcohol and Drug Abuse Yearbook" within a
reasonable time after accepting the donors' contributions.
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COUNT III
(Breach of Trust in the Administration of Charitable Bunds)
23.

Plaintiff realleges and incorporates herein by

reference paragraphs 1-18 of this Complaint.
24.

Defendant is a public charity, and, as such, has a

fiduciary duty to the charity's beneficiaries, specifically,
senior citizens and the victims of alcohol and drug abuse.
25.

Defendant has misapplied funds given to a public

charity and breached his trust in the administration of the
charitable funds,

in violation of 5 M.R.S.A. § 194 (1979), in

that Defendant has applied a de minimus proportion of the funds
raised to the charitable purpose of the public charity, and, in
fact, as of the date of this Complaint, has applied none of the
funds raised to the charitable purpose.
RELIEF REQUESTED
WHEREFORE, Plaintiff respectfully requests that this Court:
1.

Issue a preliminary and permanent injunction

restraining Defendant, his employees, agents,

assigns, and all

persons acting for or on his behalf from:
a.

Holding himself out as a charitable organization

and conducting charitable solicitations without conforming
to the Charitable Solicitations Act;
b.

Making any misrepresentations in connection with

the solicitation of contributions for any purpose; and
c.
purpose.

Misapplying funds raised for any charitable

■ >«
8
2.

Order Defendant to pay to the Attorney General all

monies which Defendant either misapplied or retained in breach
of his trust, for distribution to the beneficiaries of the
*
charitable campaign or, in the alternative, order Defendant to

1

provide restitution to all contributors who donated money to
Defendant as a result of Defendant’s unfair or deceptive acts
or practices.
3.

Order Defendant to pay costs of this suit and of the

investigation by the Attorney General.
4.

Grant such other relief as this Court deems just and

equitable.

Respectfully submitted
JAMES E. TIERNEY
Attorney General

STEPHEN L. WESSLER
Senior‘'Assistant Attorney General

lEANNE ROBBIN
Assistant Attorney General
Consumer & Antitrust Division
State House Station 6
Augusta, Maine
04333
(207) 289-3661

ì

(

SUPERIOR COURT
CIVIL ACTION
DOCKET NO. CV-86-244

STATE OF MAINE
KENNEBEC, SS.

STATE OF MAINE
Plaintiff

)
)
)

)

)

v
CARL LAMANA, d/b/a
SENIORS CITIZENS DIRECTORY
and ALCOHOL AND DRUG
ABUSE YEARBOOK,
Defendant

CONSENT JUDGMENT

)
)
)

)
)
>
)

Plaintiff State of Maine having filed this Complaint on May
22, 1986, and Plaintiff and Defendant having consented to the
entry of this Consent Judgment without trial or adjudication of
any issue of fact or law;
Now, therefore, before the taking of any testimony and
without trial or adjudication of any issue of fact or law and
upon the consent of the parties, it is hereby ordered and
decreed as follows:
1.

This Court has jurisdiction over the subject matter of

this action, and the Complaint states a claim upon which relief
may be granted against Defendant under 5 M.R.S.A. § 209 (Supp.
1986) and 9 M.R.S.A. §§ 5004, 5005, and 5013 (1980 & Supp.
1986);

r

<r
-

2.

2

-

Defendant, his agents, employees, assigns or other

persons acting for Defendant or under his control are
permanently enjoined from:
A.

Accepting payments from businesses or individuals

for advertisements to be printed in any publication,
including "Senior Citizens Directory" or "Alcohol and Drug
Abuse Yearbook", unless Defendant has a reasonable basis to
believe that he will be printing and distributing the
publication within a reasonable time after accepting
payments from advertisers;
B.

Failing to refund the payments of businesses or

individuals for advertisements to be printed in any
publication, as soon as Defendant has reason to believe
that he will not be printing and distributing the
publications within a reasonable time after accepting the
advertisers' payments;
C.

Making any misrepresentation in connection with

the solicitation of payments or contributions to any
publication, including "Senior Citizens Directory" and
"Alcohol and Drug Abuse Yearbook",

including the

representation that donors have given contributions to the
publications in previous years, when, in fact, they have
not given such contributions;
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D.

Holding himself out as a charitable organization,

without conforming to the requirements of the Charitable
Solicitations Act, 9 M.R.S.A.

§§ 5001-5016 (1980 & Supp.

1986) ;
E.

Acting as a professional fundraiser, professional

solicitor or commerical co-venturer on behalf of any
charitable organization or charitable program without
registering and posting bond with the Commissioner of
Professional and Financial Regulation,
Charitable Solicitations Act,
& Supp.
F.

as required by the

9 M.R.S.A. §§ 5001-5Ô12 (1980

1986);
Misapplying any funds raised for any charitable

purpose; and
G.

Violating any provision of the Charitable

Solicitations Act, 5 M.R.S.A. §§ 5001-5012 (1980 & Supp.
1986) .
3.

Defendant shall pay Plaintiff State of Maine
*
$20,000.00 as restitution on behalf of the beneficiaries of the
"Senior Citizens Directory" and the "Alcohol and Drug Abuse
Yearbook."

The State of Maine, Department of the Attorney

General, shall distribute the amount paid by Defendant as
restitution to charitable organizations which benefit the
elderly and the victims of alcohol and drug abuse.

i
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DATED:

J

ÉANNE ROBBIN

Assistant Attorney General
Consumer & Antitrust Division
State House Station 6
Augusta, Maine
04333
(207) 289-3661

DATED:

ORDER
Judgment shall be entered in accordance with the above
agreement.

DATED :

^

in©

SUPERIOR COURT
CIVIL ACTION
DOCKET NO. CV-86-244

STATE OF MAINE
KENNEBEC, SS.

- STATE OF MAINE
Plaintiff
V

CARL LAMANA, d/b/a
SENIORS CITIZENS DIRECTORY
and ALCOHOL AND DRUG
ABUSE YEARBOOK,
Defendant

)
)
)
)
)
)
)
)
)
)
>
)

ORDER

This matter came on for hearing on the Plaintiff State of
Maine's Motion to Compel the Production of Documents,
Plaintiff's request for reasonable expenses and attorney’s fees
in bringing the motion, and Plaintiff's Motion for an Extension
of the Discovery Deadline to September 1, 1987.

Following a

hearing on August 31, 1987, it is hereby ordered as follows:
1.

Defendant shall pay Plaintiff $100 for Plaintiff's

reasonable expenses in bringing this'Motion and in obtaining
documents from Defendant's banks, Key Bank of Southern Maine
and Maine National Bank, following Defendant's failure to
comply with the Plaintiff’s discovery request; and
2.

DATED:

The discovery deadline is extended to September 1, 1987

